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No.8779

IN THE

United States Circuit Court of Appeals
For tlie Ninth Circuit

TJNimBD SlATOS or .A.TVTRKCOA,

Appellaavf;,
vs.

'W'AUSBB BlTOB lBEI6ArCI03S- DlSIBIOT

(a corporatioD.), et al.,

Appetlees.

TTpon Appeal from. the District Co-art of the iraited States
for the Disfaict of Nevada.

PETITION OP THE UNITED STATES FOR REHEAJRINQ.

To the. Honorable- fudges of the Vmted States Circwt

G-ourt of Appeals for t~hs NmtTi Circuit:

Comes now the United. States of America, appellant

in the aboTe-enti-fcleci. cause, aitd pe-fcitions tiiis OoTrct

for a relieartug for •Eh.e foUowiag reasons:

I.

BT 'TEE I&CPI.IBD RESBEVATION OF •WATEB, FOE, •IEE
•W&ISEB, BJVBB, SESEEVATIOliT THEEB •WAS RESEBVED
A rLOW OF WATEE SDTFIOIENT TO r&EE&ATB ALL IBBI-
&ABLE LANDS W1TM1N' TEE BESEBTATION.

TTs.d.er fhe d.octrme of Winters v. United St'ates,

207 TL S. 564, afemiag 143 ^ed. 740, 148 I^ed.. 684

i;l
1
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(0. 0. A. 9, 1906), there was aiL ioiplied. reseryation

of water in a quantity not merely suJBicient to STipply

the presertt needs of -fche 'WaEker River Indians, but

STiffi.des.t to irdga-fce all trrigable lands of tlxe reserva-

tion. ITetther in the Winners case, nor in "fche

mim.erous cases in. -wMcIi the cLoctriae of t~he Wmbsrs

case has been foUcweci1 is there any mdication •fchat

tlie amomt of water reserved •was less "fclian sxiffieient

to irrigate tli-e irrigable laiids •witliia the reservation.

Incleed, the lioldia.g m the inLS'fcaa'i; case is contrary to

tto.e d-ecisiorL m Conrad Inv. -Co. v. Uwited States, 161

ITed. 829. There -feHs Gom-fc recognized tih.a'fe •feh.e rm.-

plied reservatiorL of water wag of a quantity measured

B.ot alone by -Hie necessiti-es of preseD-t use by -fclie

Ijidians, biit as well by. tlLerr possible future require-

ments, -wMch, of course, -would. be limi-fced only by tih.e

rmgable acreage of the reseryati-on. Accorditigly, tMs

Court aUowed tih.e Ijidians an amo'mit of wa'fcer suf-

ficient for tlieir present needs l>u.t left the decree open

for modification upon a sliowmg of io.ereased needs of

"Eh.e Indj-aas.

ITm-yiermore, •when regard is had to the clecision in.

United States v. Powers, 305 IT. S. 527, it is clear -Qiat

as a, practical matter adequate irrigation, of any parfc

of tlie irrigable allotted, lands of the reservation •will

be possible only if there is recog-nitiou. of the rule thai

water suf6cie3it for ttie irrigaAiOD. of aU irrigable acre-

age is reserved.. Congress, by ihe Act of May 27, 1902;

I. Conrad- Iws. Co. v. TJnvteS, States, 161 PecL 829; UniieS gistes a.
Poisers, 305 XT. S. 527,_a£5rxn:m.g 94 r. (2d) 783; UniteS gta.ies v. Slolntire,
101- B'."(2d) 650 (C. 0. A. 9, 1939); United gtistesv. Pca-Jcins, IS 5'. (2d)'
643 (D. Wyo. 1926); ?7wtect 8-tcctes_v. Sibner, 27 I'. (2d.) 909 (D. Idalio,
1S2S); SJceem v. UnitsS States, 273 red. 93 (0. 0. A. 9, 1921).
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32 Sta-t. 260,2 as amended by the Jomt BesolutioiL'of

June 19, 1902, 32 Stat 74A,3 au&orized allotment of
i~h.e Walker Biver Beserva-fcion, ra. accordan.ce •witli.

the provisions of -fclie G-G-D.ex&l AHotmen.t Act of ITebru-

ary -8, 1887, isec. 7, 24 S-fcat. ,390. 'These acts read.

togetiier dearly evince assumpti.on on •fche part of

Congress that; by "the reservatiori. of 1859 tiiere had.

been. reserved, water s'afficien'fc for tjie icrigati.OD. of aU

irrigable lands on the reseryatioiL They maiu.fes'fcly

indicate the view of Oongress ilna.i at that tmie •fee

rigirts of the Indians on iihe reservaiion io.cluded •fAte

rigM to a flow of -water snfS.cien.i -fco supply not only

•fcheir present needs measwed. by tIie existis.g diver-

sion. and. "age, but as 'well 'fcherr fu.tm'e xieeds de-fcer-

mmed. by diversion and. -use wIiiGb. migM from time

2. 15us Act prOTides: '"I'bsb ISis Secretary of the laferior be, a.ad lie is
]iarel>y, directed, to aUot &oia tile la.ad. on tile Walker Rryer Sesei-va-fcioa m.
Nevada srasceptxble of iciigsQ.on. Ty QLS present ditches pr Eackeasiona 1;h.ereof
•tweafcy acres ^ to eacli. Ii-eaA of a fa.rn.i7y residing OIL said reser7a.ia.oa, i3l8 l-e-
inain.d.er of sndi irriga.ble land to Ie allotted to s'adi. Incliaas oa saia. reserva^
tion as -Bxe Secretary of -Hie Interior may desigaa.te, ILO'(; exceedui.g •fares.fcy
acres eadx; and •vrbsn. a majority of •£b.e l.eads of famSIies oa said. reaMvation.
sbsXS. Iiave accepted, sucb. allotments asiQ. consesdsi to &e relnupuslim.en.t of
the rigid; of ocCTrpaacy -to laad. on saiii reserys.-iaoa •(v-Mch. can. not be irrigated
from edstmg cLi.teIies aad. exteasio&s tliereor aad. land. •wMch is' not necessa.ry
for d'CT'eUmgs, sdiool bTuldings or liabita.'fcipas fcr the Bienibeis of saxcL tri'be,
sach. allottees who ars Iiea.ds' of fa-iculies slia.ll receive ihs STim, of fiB-ee Icmi-
dred. a.oUars eadi to enaAIe fliea. to eomm.enoe &6 bi.isiness of agriculture, to
be paid. in snch. Tnfl:nnp;r and at sneh •fcmies as laay be agreed, iipoa lielween.
saiS. aUottees aad 1:he Secrstary of •His laterior. And. •wb.eD. sncli aUotm.eats
chB.IT ihave 'been ma.d.e, aad. 1;b.e-conseict of the In.diEaia oMaiB.ed as aforesaid,
the Presiden-fc sliaU, by proelama-tAon, open. •Bis laa.cl so reliagmsll.ecl -ko- settle-
meat, to 'be disposecL of -cm.der en. sting la.'ws. And •f3xe laoney n.ecessa.i-y io
pay saicL Indians is l.ere'by a.ppropriated out of any aoaey m. tile Iressniy
no-fc o'therwise a.p'propriated."

3. The Jbmfc Kesolutioa of June 19, 1902, 32 Stet. 744, provides: 'Tasofar
as not o&erwise specially prcmcled, a.U. allotaea.-ts in severalty •to Indi.ans,
outside of -Bie ladia.n. Ten-itory, s'hn.TI 'be xaade ui eonfprmity to •fc&s proyi-
sxons of •&e Act approved B'ebruary eigb.tt, eigliteea Imndrea za.e. aglxfy-
seven, eati-fcled 'An Act to pro-ride for •fche allo-imsff; of lands in seyeralty to
ladiaas on tlift Tarious rsservaAions, aad. to es±ad &e protec-taoB. of •Qie
TswsTot tite TJmtecl States aad. &£• Territories over tlie Indiaa.a, aad for oflier

a,'^ and o&er general Acts a.mendatory tiieTeof or sup^leruea-tal
:Etereto7a.acL aIiaU "bs subjeet to s,n tl-e resfcriciaons aad. can-y all •Bi.ey^n.-
iegesmciden-t-to^aJlotmffllte made xmder said. Act and. o-Bier genera.l Acts
s.m.en.iatory •Eh.ereof or Enppleraental lib.erefo.-" WRID002079
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to time m fh.e futoe be mad-e for -fcli-e irrigation of

tlieix lands, mcludiag those lying •mider •no -existmg

ditch.

The d.eeisioiL is. Vwited St-cct-es v. Powers, 305 11. S.

527, Ixolds •Qi&i luider seetion 7 of Uie G-erLeral AILot-

men.t Act of IPebraary 8, 1887, leeognizmg equal

rigMs amoa-g' resid.en'fc IndiarLS, aILottees, for -Hie c'ul-

ti.vati.oiL of -Hieir allotments, are Tested -witii equal

rigMs ia. t~he -water reseryed. for the tribe.

TTnder this decision, e&elo. acre of migable land al-

lotted Tiuder •fche G-eneral AUotment Act, as tMs was,

is entitled- -to its pro rate share of -Hie available wa-fcer

supply. Tliere are, as this Goxurt fomid, ra tIie reser-

vatiLon approxima'fcely 10,000 acres of rrrigable land

of wMcIi some 9000 have been aUottecL Bnfc mid.er

-fch-e decision, of tMs GouTt tlLe available supply is

liadted to 26.25 feet of -water; ad.equ.ate for i'bs ijm.gs,-

tion of only 2100 acres. As and -wiien tiLe aUo-fctees of

the remainin.g land or tiheir pxu'cliasers or lessees de-

maa-d. tiieir proportiozi.ate sliares of water, as is •t3ieir

light ruider the Powers case, -fclie irrigable area of

each of the in.cLrvid.-aal aUotments on. t]ie reservaticm.

now bein-g eultiva-fced. -wiIL s-uff-er a correspoiLdmg

progressive djmrmrfcion resulting in an ul'fcimate de-

erease to an acreage equal to less -HiaiL one-foirctii of

•the area of the uidiTidual aUo'fem.ezrt;.

WRID002080
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n.
•THE EEOOBD SE-OWS THAT THE AMOmTT OF WAVES, SEA-

SON-ABLY NEOESSABY TO STTPPLY THE NEEDS -OF TEE
DTOI&JS'S SXOEBDS. 26.25 TEST.

This Oo-art s-fcates the applicable rule of la-w to be

that:

There was m impKed reservation. of water to

the exfceat reasonably siecessary to supply -fclie

needs of the Indians

an-cL that

The extent to -wbich i~b.e use of tiie stream might

be necessary could. o-xiLy be demonstra'fced by ex-

periei3.ee.

1. The nseds 'of Vbs ladia.as are not properly 'to be determiaed.

by aa experience of only seventy years.

Tins Com-fc holds •that -fclie need. for only 26.25 feet

of -water, being tire amoixat necessary for rcrigation

of the area actually rmcLer culti.Yatiou. by -Hie lo.diaais

at •fch.e time of trial, has been established, as a "fair

measure of the needs of the G-oyeiiun.en-i; as demort-

s-fcrated by seventy years' experience". The flaw in

tMs ieasox±ag lies m -Hie assumptioBL tlxat deterruma-

tion. of the needs of i'b.e Indians is properly to be eon-

fined, to a co:nsiderati.on of the experi.ence ia tlLe rela-

tively shQ^t period of severtty years. IBL dealmg -witli

tia-e In-dians •&.G TTrdLteii States is dealitig no-fc merely

-wifc -Qie rigMs of an individ.'ual but is se&bmg to

solve -fche proUems of ci-viliz±o.g a people -wlxo coxLtiime

to occupy the gta-fcus of a dependent race. Plainly, -fch-e

needs of water of tIie GS-overumeBLt; and •Qa.e Indians iu

WRID002081
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'&e Gultiyatio]! of •fch.e lands set asid-e for su-pporfc arLcl

cl-eTelopmeirl; of this backward, race camo'fc be deier-

rrrmed- by reference to tih.e relaiively shorf; period, of

seveiLty years.

Purtherrnore, it is to be remembered -fcha-fc the rigMs

of the IrLdiang to use the -water of i'bis leservatiorL

liave only u-o-w- aD-d for -fche first -fcime been establislied

by &e decision, of the Oo-ar'fc in •ffi.e. uistan"fc case. Tlie

record, affixm.ati.vely shows an. abarLdoiuBLeut of at-

tempts a.t agrie-ultare. by reason of lack of water

ca-ased by upstream diversion. (B. 652-653, 963.) Tn

a suit to establisln water rigMs it is maiufestly iu.equi-

table to measure -iA-ose -cigMs by -iih-e amotmt of Indiaa

diversion an-d. use •when tih.at diversion and use "was

obTiously rechiced in amo'mit by denial by tta.Q up-

stream diveriing defendants of lAe very rigMs here

asserted..

Congress, by fhe Act of May 27, 1902, 32 S-fcat 260,

as amen.d.ed by the 'Joia-fc Besolu.ti.oD. of JTm-e 19,1902,

32 Siat. 744, aTT&orized. aILotasient of tlie Walker Biver

Besecvation. in accordaD-ce •witli tlLe provisions of the

G-eneral AU-otmeni Act of February 8,1887, sec. 7, 24

Stat 390. The size of the allotments -there direeted.

to be made clearly mdicates iha-fc the •IncLia.a. heads of

families engaged to. agriculture reqxdj-ed. a rmmrmiTn

of 20 acres, and ihe aUotmeirfcs "fco o-fclier Iudiaxis made

~by the SecretaTy; p'arsuant to the aTitliority delegated

-fco MTn by Congress, iu tracts of 20 acres shows a d.e-

iermiaati-cai by hrm. tlia-fc sncli ladians. designated, as

aD.otl;ees reqnu'ed. as a TnmTmnm^ for practical agri-

WRID002082
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e'altare the maxiiaum fixed, by' Congress for disposi-

tion to •&em.

Moreover, as Judge "Wolverfcon held in. Uwfhed

States v. Conmd Inv. Co., 156 Fed. 123, 129, siace tiie

TTsited. S-fcates Ixolds tlie regerva-fion laaids m trust for

the ludians, "tite United. States m its adTmnis-fcrative

capacity, oug-M to be •Qie judge of wh&i amoim.t of

tIie •waters of tlie sii'earas of tlxe reserva'fciori. is essen-

"fcial for the needs of the ludiajis for use in. cbim.ec-

tion -witli tlieir lands. TTnd.er the Powers case, each

aHottee is entitled, to Ms pro ra-fca share of "fche water

of -fche reservation, and. i-t; foUows 'Qia-fc Congress in.

detemmuxLg •Hh.a-fc 20 acres of land were need.ed. for

ea&h. aUottee also determiaed •fcliat i3ie amoTm.t of •water

necessary for irxigatiouL of eadh sucb. tract (90 acre

feet) -was essential or needed to supply 'Qa.e needs of

the ia.drvid.'ual aUottee.

2. The record recLxures a. decree subjeet to m.odifi.cation Tipoa

a •sho'wmg 'of an a,&tna,l esistia.g need 'by 'the SDidiaais for

more water.

Under the Act.. of May 27, 1902, c. 888, 32 Stat 260,

su'pra,, p. 3, 504 aUotm.en.ts liave been. made of 20

acres each, totalmg 10,080 acres, approsimately 9000

of -wbieh are irrigable from present constcucted.

ditelies and. proposed, extensior-s -fchereof. (B. 614:,

641.) About- 50% of -fche aUo-tments are "dead allot-

raen-te" (R. 614), but -fcMs term means not •&at -fche

allotment is unoccupied, but tixat the allottee has

died. an-d. the title passed. to Ms heirs. (B. 642, 656.)

There are 94:3 Indi.aus attaclied to the reservati.oiL

WRID002083
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(R. 656), and not every In.diaB; wb.o is entitled. "fco as.

aHotmen-f; has an allotment. (B. 657.) In general,

both. -wife and. Iiusband. have an aUotmeD.t bTit many

duldren bave none. (R. 665.) Some of -Hie 943

la-dians at-fcaclied. to -the reservation. are not Uvmg

upon it and tlie ri.umber of tliose 'who live on the

reservation is about 500. (B. 656-657, 664.) N'iaety-

six farmers are living on tfhe reservation and. farm-

ing parts of 140 aILotmerLts. (R. 656.) The average

farmed by each is slightly rmder -20 acres. (B. 664.)

The e-videiLce con-fcamed m this record, considered

in. comieetion "with •fclie relevan.'fc statutes and regula-

tions, amply shows tih.at tli-e presently foreseeable

needs of land and. •water for "fclxe In.dj.ans Viall ulti-

mately equal land. in •fee amoixtrfe of 10,000 aeres and

•water suf&cieu.'fc •fco irrigate it

The tes-feunony of the foreman of iirigation m the

Walker River Eeser^ation. shows that -wMle all 10,000

aeres raigM ultrma-fcely be cultivaied. by •fch.e ladiaas ':•;

of -fche reseryation, it is dear -Hiat a-fc lea,st 4000 acres .1

may preseirfely be expected to be cuItrT-ateci. 'by sa-Gh. 1

Indians witlm. a period of 20 years. (B. 657.) The ;

'balance, if a -water supply is made available, should be

leased- UrLder the Act of March. 3, 1921, c. U9, sec.

1, 41 Stat. 1232 (25 TT. S. C. see. 393), the regtrieted ]
aUo-fcments of any ladiajis may rmder riiles and- regu- j

laticms of the Secretary be leased for farraLing and.

grazdng purposes by the aUottee or Ms heirs siibjec'fc

. only to tib-e of&cer in charge of the reservation.. The ' .

pertmezL-fc portions of the Begulations of the la.dian

WRID002084
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Sendce, Leasing of Indian Allotted. and. Tribal Lamis;
May 9,1929, as ainend-ed, pro'vid.e:

SectioiL 1 aufhorizes lease of allotted im-gable
lands for not more tlLaai 10 years..

"4. Any adult aUottees, deemed by -fche superia-
tencLeD-t to Ii&ve tlie requisite kiio-wledge, experi-

en-ce, and b'asiD.ess capacity may be permitted to
neg-otiate their own leases and. collect t'b.e rentals

therefor. AH sTL&h leases, Iio-we-ver, must be ap-

proved by the supenLD-terLdent TIus pii-vilege
should be giarLted in. -WTitmg, and -wiili some Ub-
erali-fcy, and. be subject to revoeation at any tim.e
&.e aUottee proves Imnself rm.'worfcliy of it by
-wasteful expendi-fcure o-f tlie money. * * *"

"5. Allotted Indian lands slioTild be leased
only to the manifest advantage of "fche owaers, said
every able-bodied restri.c'fced Iridiau. sliould be re-

quired. to •witilih.old. from lease a sixffi.cien'fc acreage

to serve as a 'Ixoraeplace7 an.d farm unless the

aUottee resides elsewhere and is otlierwise gaia-
fully employed."

"22. One of the main. objects in. mai±ag leases
should be to provide the lem.d. -with su.ch perma-
neirt unprovements as 'roll best fi-t it for tlie even-
ta.al use azLd occ'aparLcy of the allottee a& a Iiome,
swh, for example, as btuldiags, fences, •w-eB.s, fruit

trees, alfalfa, proper rotation o.f crops, conserya-

ti.033. of soil fertility, p-reYga'fciou. of erosiorL, etc.,

unless i~he la.nd. is already provided tiiere-witlx.

Each lease sliould -fclxerefore provide for sucli of
•fche specifle ua.provemen.ts mentioned or o&ers as

-wffl accomplish tlie desired. resTiLt, for •fche repair
and. upkeep tihereof at "tlie expense of t'b.e tes.as.t,

and. 1A.at the stru.c'fcuies, etc., sliaU remaia on &e
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10

land and become the- property af -fclie aUo-ttee. If
-fche lessee is io erec'fc addi-ia.onal imp'rovemeu.'fcs

•widL&h lie wishes to retain, t]3.e corLtract slioTiLd io.-
elude & specific provision to "fchis efEec-fc, gtviug -fclie
tenant "fclxe righ.t to remove tiiem upon. espiration

o-f -Hie lease. Leases, for allottees who cm no-fc

p'ersonally Titilize tlie lan.cL, sucli. as •fclxose men.taUy

or pIiysicaUy mca.pacitaAed., shaIL provi.d.e for such

mrpioYemeirfcs as will maintam or enliance tib-e
rental and market value of the land."

The stat'ate and regnlatiozLS prom'ulgated t.lxereunder

by the Secretary cons.ti.tute a recognitioiL by the

TTzdted States ttis.i •the needs of tlLe. ladians may ia

some cases be best; serred by •Hie leasing o-f theu allot-

meiLts. (c£. Act of May 18, 1916, c. 125, sec. 1, 39

Staf. 128.) Howeyer, the regulations, partic'ularly

section 22 above, clearly show tiiaA one of the objects

in. such leasing, aside from ttie obtaiDiag- of rental ra-

come, is fhe preparation, of tlie land for lilfcimate Tn-

diait Tise by req'airmg tlie •fcenaiL'fc -fco erect on the land

cerfcam pCTmarLeirt; strn.otures best suited for tlxe TitUi-

za-tion. of the lan.d. for agrie'altare.

It seems apparent that Congress. has adop-ted a long

term po]iey for adJTistmg the Indians, •fco farirdng aD<i

a civilized, way of life. And it seems eqizaUy plam

that -fcMs program sli.ould uoi be defeated by de'fcermia-

rag once and for aB. •Hie needs of tib.6 IxLdians by refer-

ence solely to their use! of water diuiag- i'he past

severLty-five years.

'Wli.erefore, for tiie foreg'omg reasons, and because

of the im.portan.ce and. far-reacMng effects of tlie de-

WRID002086
00597

Case 3:73-cv-00127-MMD-CSD Document 19 Filed 01/13/21 Page 14 of 16



11

cision, tixe pe'fcitioner respectfully requests •fchat rehear-

ing- be graaited.

Dated, Jrily 5,1939.

BespectfaUy sufonutted,

NOBMAJST M. LCTTBLL,
Assistant Attorney General.

BOY W. STODDASD,

C. ~W. LBAJPHABT,
Special Aasistaxtba to •Eh.e Attorney Ge&eraL

THOMAS HAEBIS,

EOBBBT EoEBxeas,
Attoraeys, Depa.rfanaat of Justice,

WaBMagfon, D. 0.
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GEBTIB'IOAIE OF GOTOTSBL.

I hereby certify tlxat I am of counsel for appeUan'fc

and petitiorLer ia tlie above en.titled. cause an-d iha't; xa

my jiidgm.exi.i tih.e foregoing petition. for a r&h.eaiiQ.g

is weU foim-decL in poia-t of law as •weU. as in fact an.(i

fhat said petiiiorL for a rehearin.g is n.o't interposed for

delay.

Dated, July 5,1939.

BOT W. STODDAJBD,
Special AssistanA to •fclis AttoriLey Seneral,

Of Cozmsel for AppeUant
and Petitioner.
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